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EDWAED C. BURKS.* 



Judge Edward Calohill Burks died at his home in Bedford 
City, Virginia, on Sunday, July 4, 1 897. 

The day on which he died was indeed emblematic of the life then 
ended — a life blending in an unusual degree that of the quiet Christian 
gentleman with distinguished and patriotic services to the people of 
his State. 

Judge Burks was of Irish lineage, and was born in Bedford county, 
Virginia, May 20, 1821. He was the eldest son of Martin P. Burks, 
a successful farmer of Bedford, a man of the highest character, of 
excellent sense, and at one time the senior in commission of the jus- 
tices of the old County Court — a tribunal before which the best lawyers 
of Virginia delighted to practise, and whose judgments were rarely 
reversed. His mother was a daughter of Jesse Spinner, of the 
same county — a man without education, but of such high character 
and excellent sense that he commanded the confidence and respect of 
all who knew him. Judge Burks' mother was a type of the Virginia 
matron and housewife of her day. She had a family of nine sons. 
In addition to these she had the care of a large number of slaves, and 
reared seven others in her family. Yet, with the cares incident to the 
management of this large family, she performed her duties with such 
ease and grace that no one under her control ever felt that he was con- 
trolled at all. Judge Burks used to say that it was due chiefly to her 
influence that he was kept at school until he completed his education, 
and that he was largely indebted to her for whatever success he had 
achieved in life. 

He was sent to school at an early age, and continued to attend 
until he had attained his majority. His early education was at the 
' ' old-field ' ' schools of Virginia ; but in some of these the classics 

*A memorial prepared by Hon. George L. Christian, of Richmond, and read before 
the Virginia State Bar Association, at its recent meeting at the Hot Springs. 
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were taught, and he commenced the study of them when only ten or 
eleven years old, and cultivated them faithfully. He afterwards at- 
tended, for several sessions, the New London Academy, then presided 
over by Henry L. Davies, and afterwards by George E. Dabney. In 
the fall of 1838 he matriculated at Washington College (now AVash- 
ington and Lee University) and was graduated from there in 1841, 
having been chosen to deliver the Cincinnati oration, the highest honor 
of his class, at the time of his graduation. In the fall of 1841 he 
went to the University of Virginia, and entered the law class under 
Professor Henry St. George Tucker. Here he graduated in one 
session, taking the degree of Bachelor of Laws in the summer of 1842. 
Immediately afterwards he located at Liberty (now Bedford City), 
the county seat of Bedford, and began the practice. For a year or 
two he practised alone. He then formed a co-partnership with the 
Honorable James Foote Johnson, at that time a distinguished member 
of the bar, and later of the Virginia Senate; but this co-partnership 
continued only about a year. His diligence and ability in his profes- 
sion, and his fidelity to his clients, soon secured for him a large prac- 
tice from the best people in the community. 

In October, 1845, Judge Burks married Mildred Elizabeth, the 
eldest daughter of Capt. Paschal Buford, a man of the highest stand- 
ing in the county. To say that his wife was, in every way, suited to 
be the companion of the life and to adorn the home of our departed 
friend is*all that need be said of her in this presence. Of this union 
eight children were born, of whom only three now survive. 

Judge Burks was, all his life, a man of frail constitution, which 
fact, of necessity, greatly impeded his progress in life. Indeed, 
almost any other man, with his constitution, with less energy and de- 
votion to his profession, would, in the beginning, have abandoned the 
law. In 1859 he had a severe illness, lasting through the greater 
part of that and a portion of the succeeding year. He used to say 
of himself he was a " creaking door " all through his life. Notwith- 
standing this burden, however, his capacity for labor was marvelous, 
and, at times, seemed to be almost unlimited. He has been known to 
work through two days and two nights consecutively with little or no 
sleep, and but little to eat or drink, so completely was he absorbed in, 
and apparently sustained by, his work. Indeed, he loved the law, 
not so much for the reputation or the emoluments it might bring him, 
as because he recognized that its " seat is the bosom of God, and whose 
voice is the harmony of the world " ; that its principles are those upon 
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which justice, right, and truth are founded, and he loved to read and 
apply these principles in his own affairs, and in those of his clients. 
He would read a new law-book as others would the latest novel. He 
told the writer that when he procured the first volume of Pomeroy's 
Equity Jurisprudence he read it through almost at a single sitting, 
and that he frequently did the same with other law-books. He was 
fond of reading cases too; but these he read 4» m Pty as illustrations of 
the principles of the law, which to him was truly meat, drink, and 
conversation. He laved to talk about the law, and his knowledge of 
the Virginia cases was especially marked. It seemed to his friends 
that he knew them all of any importance. In the great number of 
discussions the writer had with him on legal subjects Judge Burks 
never left any room for doubt as to what his own opinion was about 
any question discussed, or that there was both reason and authority 
for that opinion. In conference he was a most valuable associate; not 
only because he knew the law, and could state its principles with won- 
derful clearness and precision, but because his heart and mind were so 
free from guile, and every form of disengenuousness, that he inspired 
the confidence at once that the truth was his aim and that he would 
reach that goal by the clearest and most direct route. 

He was fond of reading and discussing the decisions of the Supreme 
Court of the United States, and held the court in high esteem, although 
some of its rulings were freely criticised. He especially valued the 
opinions of Mr. Justice Bradley, whose opinions, notwithstanding his 
partizan ruling in the "Electoral Commission" case, Judge Burks 
regarded as among the most lawyer-like productions that ever emanated 
from that bench. He valued the opinion in Mormon Church v. 
United States, 136 U. S. 1, delivered by Judge Bradley, as the best 
discussion and application of the doctrine of cy-pres he had ever seen. 

Judge Burks was an omnivorous reader of law and by no means 
confined himself to the decisions of his own State or of the United 
States. His library was well supplied with the latest text-books on 
all subjects and he delighted in reading fine opinions from any source. 
Of course Chie'f Justice Marshall of the Supreme Court of the United 
States was his favorite, but he delighted in reading the opinions of many 
of the other judges. His fondness of Judge Bradley's opinions has 
already been referred to. Besides these, he held in high esteem the 
opinions of Mr. Justice Matthews, Mr. Justice Field, and Mr. Justice 
Miller. He was a great admirer of the decisions of Chancellors Kent 
and Walworth, and also of Chief Justices Gibson and Black* of Penn- 
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sylvania. It would be difficult to mention the English judges whose 
opinions he most admired, but we are sure we do him no injustice 
when we name Lords Eldon, Hardwicke, Mansfield, and Westbury. 
These he frequently mentioned in terms of the highest commendation. 

As already intimated, Judge Burks' mind was one of singular clear- 
ness and freedom from artifice and indirection of all kinds. He said 
what he meant and meant what he said, and hence his arguments, 
opinions, correspondence, and conversation, were models of clearness 
and accuracy of expression, and neither the reader nor hearer could 
fail to understand at once his statement of any proposition. 

His tastes were simple and he was so free from ostentation and 
affectation, that, whilst always of a retr ing disposition, he made hosts 
of friends; and those who knew him could not fail to appreciate his 
real worth. He was the soul of honor, with the most scrupulous re- 
gard for truth, integrity, and proper professional conduct under all 
circumstances. He was a delightful conversationalist, and whilst, 
unless otherwise directed, his bent was ever toward legal subjects, yet 
his reading had been by no means confined to the law. He kept 
abreast of current events; was deeply interested in and well-informed 
on all public matters, and could discuss them in a way as agreeable as 
it was instructive. He was a devoted patriot, and a Virginian to the 
core. He believed in the "reserved rights of the States" ; that the 
South was right in the position it took and sought to maintain, in the 
great conflict from 1 861 to 1865, and although unable from physical in- 
firmities to take the field, there was not anywhere in the ranks a more 
devoted Confederate. The writer well remembers his presence at the 
unveiling of General Lee's statue at Richmond, and how delighted 
he was to witness the tribute paid by the Southern people to the 
memory of their great leader — his ideal both as man and soldier. 

Whilst, as stated, he was unable to go into the field, he was by no 
means inactive during the momentous days of the war. From a sense 
of patriotic duty he consented to go to the legislature, first to fill an 
unexpired term, and then for a full term, where he served his State 
on the committee of courts of justice, and other committees, with 
a devotion and ability scarcely ever excelled. As already mentioned, 
he was a Virginian to the core, and never spoke of his native State, 
except with feelings of pride and affection. He loved Virginia's cus- 
toms, traditions, and institutions, and no man could unrebuked speak 
lightly of these in his hearing. 

He was an ardent Democrat, and although taking no active part in 
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politics, he never failed to east his vote, and with the regular organi- 
zation of his party. The writer has a letter from him, written just 
prior to the last presidential election, in which he gives his reasons for 
standing by the regular organization of his party, while deploring the 
condition of the country, and especially the breach in the party ranks. 

Judge Burks was, in our opinion, the best letter writer we ever 
knew, and for the last ten years of his life, conducted by far the 
largest personal correspondence of any lawyer in Virginia, and wholly 
with his own hand. 

Of his opinions on the bench we will speak briefly hereafter. But 
his opinions to his brethren of the bar sent in the form of replies to 
letters, far exceed in number those delivered by him as a judge, and, 
what was said of another distinguished member of this body could with 
equal truth, be said of him: "The grandest monument that could be 
reared to his fame might be wrought from materials furnished by him 
to the fame of other lawyers.' ' Indeed, it is no exaggeration, and 
but justice to Judge Burks, to say that, since he retired from the 
bench, he was regarded in and out of the profession as perhaps the 
highest legal authority off the bench in the State; and we venture the 
assertion that, since that time, his opinions on legal questions have 
been sought after more than twice as often as those of any other 
lawyer in the State. There were two reasons for this: First, because 
of his reputation as an able, accurate, learned lawyer; and, secondly, 
because of the knowledge of each correspondent that he would always 
receive from him a prompt and satisfactory reply. This correspond- 
ence necessarily imposed on him great labor; but le loved to give to 
his brethren from his "storehouse of knowledge/' and it is said that 
he never failed to answer one of these letters, as long as he was able 
to do so, and that he received but one fee, and that only ten dollars, 
for all of the labor rendered in this way to his brethren of the bar. 

He was not only a fine letter writer, in the sense that he wrote with 
unusual clearness and facility, both of expression and penmanship, but 
he wrote as pure English as Addison or Steele, and in late years he 
might even be termed a stickler for pure English. He delighted 
in reading books on the English language and literature. Richard 
Grant White's book, "Words and Their Uses," was a vade mecum, 
and was lying on his table at the time of his death. Melville's 
sermons were a delight to him, and he regarded them as among the 
finest of English productions. He frequently quoted Melville as au- 
thority on punctuation. He was also a fine Latin scholar and mathe- 
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matician, and rejoiced in an opportunity when he could properly make 
use of either. But he made all of his accomplishments subservient to 
the Law. It was to him truly the "jealous mistress," and he recog- 
nized her claims, at the same time that she allured him with her 
charms — charms generally as unappreciable as they are imperceptible to 
most of her followers; but they were real charms to him. One morning, 
when his son called to see him, he told him he had received a new law 
book the preceding evening, and that having begun to read it after 
supper, a winter's night, he had become so unconscious of the flight of 
time, that the first thing he had observed was the sun shining through his 
window the next morning. He was as fine a sleeper as he was a worker. 
He could sleep anywhere, day or night, and frequently, after having 
become exhausted with work, would drop down on his bed or lounge 
and sleep ten or twelve hours at a time. He had no special hours for 
study. It was his recreation at any time of the day or night. His 
habit was to sleep for several hours in the afternoon, and then to com- 
mence work after tea and continue until two or three o'clock in the 
morning. 

We come now to speak more particularly of his work — first as a 
judge of the Court of Appeals; then as one the codifiers of the statute 
law of the State, and lastly as an editor. 

He had, of course, attained an excellent local reputation as a lawyer 
prior to his election to the Court of Appeals. But as he had rarely 
followed his cases to the highest court, this reputation was largely 
confined to his own county and the adjoining counties. It was so well 
established in these, however, that on the death of Judge Bouldin, in 1 876, 
he was elected to succeed him on the Court of Appeals over Mr. James 
Alfred Jones, of the city of Richmond, who enjoyed the largest prac- 
tice at the bar of that court, and had a reputation as a lawyer second 
to none then practising in Virginia. What was said of another just 
judge, might with equal ^propriety be said of Judge Burks, viz. : 
"When the spotless ermine of the judicial robe fell on him, it touched 
nothing less spotless than itself. ' ' 

Of course he was proud of the distinction thus conferred on him, 
without any solicitation on his part. But we well remember with 
what almost painful diffidence and distrust of himself he approached 
the discharge of the duties of his new position. His first opinion 
was delivered in the case of The Georgia Home Insurance Com- 
pany v. Kinnier, 28 Gratt. 88, a case involving many difficult and 
new points on insurance law, in Virginia, and we recall the pains 
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and labor he bestowed on that opinion. He wrote it over three or 
four times before he was satisfied with it. Indeed, we have heard 
him say that he never delivered an opinion that he had not entirely 
re-written once, and frequently twice; and that he never re- wrote an 
opinion without changing, and, as he thought, improving it. It is 
not possible to say which of his opinions he regarded as the best. 
Indeed, there is no reason to think, from anything that ever fell from 
him, that he regarded any of them as possessing special merit. But 
we do know that this is not the estimation in which they are held by 
the profession, and that none which ever came from that bench are 
held in higher esteem, whether for the clearness with which they 
are written, the accuracy with which they state the law of each case, 
or for the satisfactory array of authorities sustaining each proposition 
discussed. As at school, at college, and at the bar, so on the bench — 
he was a conscientious student and earnest worker, and, in our opinion, 
no judge who ever sat on the bench brought to the consideration of 
his cases less of passion, or prejudice, or a more sincere determination 
to do justice between the parties litigant according to law and the 
"very right' ' of each case. With this determination of purpose, 
with his clear and discriminating mind, and comprehensive knowledge 
of the law, it is not surprising to learn, what we believe to be true, 
that no opinion of his has ever been overruled, and but one dictum — a 
mere dictum — in Frank & Adler v. Lilienfeld, 33 Gratt, 377, over- 
ruled in Price v. Planters Bank, 92 Va., in which latter judgment he 
acquiesced (see 1 Va. Law Reg. 824-5). He always kept up with 
his work in court. He rarely failed to have one opinion, and fre- 
quently two or three, ready on every "opinion day." If a brother 
judge were behind with his work for any cause, he would often volun- 
teer to relieve him by writing an opinion in his stead. 

His equity opinions are probably the best that he ever delivered. 
A friend remarked to him on one ocoasion, "Judge, I have dis- 
cussed every branch of the law with you, and you seem to be as well 
posted on one as the other. Is there any branch of the law that you 
prefer above another ?' ' He answered quickly and with apparent sur- 
prise, "Yes, equity — equity!" It fell .to his lot to prepare more 
opinions on the subject of Equitable Separate Estates of Married 
Women than probably any other judge on the bench with him, and he 
did probably as much as any other judge to reduce the law on that 
subject to something like consistency. All of his opinions on this sub- 
ject are excellent, but probably the best of them is Frank & Adler v. 
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Lilienfeld, 33 Gratt. 377. This is one of the best opinions he ever 
delivered on any subject. But his wealth of learning on this subject 
may be seen from an examination of other opinions delivered on the 
same subject: 

Bank of Greensboro v. Chambers, 33 Gratt. 202. 

Justis v. English, 30 Gratt. 565. 

Harshberger v. Alger, 31 Gratt. 52. 

Garland v. Panplin, 32 Gratt. 305. 

Bopp v. Minor, 33 Gratt. 97. 

Williams v. Lord & Robinson, 75 Ya. 390. 

Bain Bros. v. Buff, 76 Va. 371. 

Averett v. Lipseombe, 76 Va. 404. 

Some idea may be gathered of the variety as well as the extent of 
his knowledge of the law from reading his excellent opinions in other 
cases. From the great number delivered by him we would select the 
following as among the more important : 

Blair & Hoge v. Wilson, 28 Gratt. 165, on the effect of a check 
as evidence in an action against the drawer. 

Borst v. Nalle, 28 Gratt. 423, on the origin, nature and extent of 
the judgment lien. This is a most excellent opinion, and has probably 
been quoted with approval as often as any other delivered by him. 

George v. Pilcher, 28 Gratt. 299, as to when evidence of general 
reputation for truth may be introduced to sustain a witness, and what 
constitutes an attack upon the character of a witness for truth. 

Horton v. Bond, 28 Gratt. 165, as to when it is proper to decree a 
sale of lands for payment of judgments, and how deficiency should be 
apportioned amongst sureties. 

Scott & Boyd v. Shelor, 28 Gratt. 891, on the subject of malicious 
prosecution; what must be proved, and what constitutes probable 
cause. 

Chrisman v. Harman, 29 Gratt. 494, on the subject of res judicata. 

Long v. Weller, 29 Grptt. 347, proceedings against a purchaser at 
a judicial sale, and order to resell the land. 

Rudisill v. Bodes, 29 Gratt. 147, as to revival of a first will where 
a second is destroyed for the purpose of reviving the first. 

Womach v. Circle, 29 Gratt. 192, on the subject of slander. This 
is an excellent opinion, and the case is a leading case on the subject of 
slander, and especially on what constitutes probable cause. 

Burkholder v. Ludlam, 30 Gratt. 255, on the subject of parol gifts 
supported by a meritorious consideration. This, too, is a fine opinion 
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and was frequently cited with approval and followed afterwards, but 
the ill effects of the doctrine there laid down were recognized by Judge 
Burks, and, as one of the revisers, he advocated a change of the doc- 
trine, which was accomplished by section 2413 of the Code. 

Page v. Clopton, 30 Gratt. 415, is a leading case on the subject of 
office of a mandamus, and also on the preparation of bills of excep- 
tions, and has been frequently quoted with approval. 

Price v. Thrash, 30 Gratt. 515, as to the right to proceed in equity 
to enforce the lien of a judgment although the money could be made 
on fi. fa. out of personal property. 

Harris v. Harris, 31 Gratt. 13, upon the subject of alimony. 

Richmond & Danville B. Co. v. Anderson, 31 Gratt. 812, on the 
right of a plaintiff to recover notwithstanding his contributory negli- 
gence, if tlie defendant could by the exersise of ordinary care have 
avoided the injury. 

Woody v. Old Dominion Insurance Co., 31 Gratt. 362, as to what 
constitutes payment of an insurance premium, and also construing 
words in policy of fire insurance describing the nature of the estate of 
the insured. 

Connolly v. Connolly, 32 Gratt. 657, as to the conclusive effect of 
an order of probate. 

Diuguid v. Schoolfield, 32 Gratt. 803, on the subject of the statute 
of limitations and what constitutes a new promise. 

Grubbs v. Wysor, 32 Gratt. 127, on the subject of subrogation. 
The opinion, though short, is a very excellent one. 

Portsmouth Insurance Co. v. Reynolds, 32 Gratt. 613, settled the 
novel and important question as to when the war between the States 
began, so far as Virginia is concerned. 

Harman v. City of Lynchburg, 32 Gratt. 37, on what constitutes 
the "amount in controversy," for purposes of appeal. 

Davis v. Beazley, lb Va. 491, on the subject of acknowledgment of 
a clerk before himself of his own deed. 

Easley v. Barhsdale, 75 Va. 274, on the subject of lis pendens. 

Jones v. Abraham, lb Va. 466, is the most complete discussion to 
be found in any of the Virginia reports on the subject of the effect of 
an answer in chancery, and how the same may be overcome. 

Niemeyer v. Wright, 75 Va. 239, is an important opinion in which 
the court holds that the mere imposition of a penalty for doing or 
omitting to do an act does not of itself necessarily render void a con- 
tract made in contravention of the statute. 
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Pairo v. Bethell, 75 Ya. 825, discusses the subject of mechanics' 
liens and other questions of great interest. 

Piedmont & Arlington Life Insurance Co. v. Maury, 75 Va. 508, 
is a fine discussion of the dominion that a complainant has over his 
suit and when his right to dismiss ceases. 

Eawlings v. Rawlings, 75 Va. 76, has been a leading case in Vir- 
ginia since the opinion was delivered, on the subject of what is a final 
decree and what an interlocutory decree. 

Wynne v. Newman, 75 Va. 811, is a fine discussion of the power of 
courts of chancery over judgments at law, and discloses how completely 
the judge was master of the subject which he was discussing. 

Camp v. Cleary, 76 Va. 140, is one of the best discussions of the 
subject of conditional limitations to be found in any of the recent Vir- 
ginia cases. 

Moseley v. Brown, 76 Va. 419, is an excellent review of the subject 
of usury. 

While Judge Burks occasionally dissented from the opinions of his 
brethren, and at other times deemed it necessary to give but a qualified 
assent, it is believed that he delivered but one dissenting opinion while 
on the bench. This was in the case of Shelton v. Ficklin, 32 Gratt. 
727, on the subject of fixtures, and his opinion on that subject was 
one of the clearest statements of the law then to be found in the Vir- 
ginia Reports. 

Owing to the method of assigning cases w T hile he was on the bench, 
very few criminal cases fell to him, and consequently we find only 
three or four opinions delivered by him in criminal cases. This did 
not grow out of lack of familiarity with criminal law, for he was as 
well posted on that subject as on any other. 

Judge Burks' term of office on the Court of Appeals commenced 
on the first day of January, 1877, and hence, according to the term, 
twelve years, as fixed by the Constitution, and by the decisions in Ex 
parte Meredith, 33 Gratt. 119, and several other similar cases, would 
have expired on the first day of January, 1889. In the noted politi- 
cal contest in Virginia over the question as to whether the debt of the 
State should be paid in full, or " readjusted," Judge Burks was what 
was then termed a ' ' Debt-payer ' ' in politics, as opposed to the 
"Readj listers." The latter were successful in the election, and the 
legislature thus brought into power, unmindful of the constitutional pro- 
vision, and of the law fixing the judicial term of the judges elected to 
fill vacancies, as laid down in the cases of Ex parte Meredith, 33 Gratt. 
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119, and other cases involving the same principle, proceeded to elect 
the successor of Judge Burks, whose term, according to the law as 
then settled, would not have expired until the first day of January, 
1889. And the " Readjusters" having determined to make a clean 
sweep of all the officers who differed with them politically, Judge 
Drury A. Hinton, of Petersburg, was elected to succeed Judge Burks 
on the Court of Appeals. Of course, Judge Burks, like a large ma- 
jority of the bar of the State, regarded this action of the legislature 
not only as a violation of his right to serve out the full term for which 
he had been chosen, but as an unwarranted usurpation of power, which 
he should not, and would not, submit to without a protest. He 
therefore contested Judge Hinton' s right to his seat. But as the case 
had to be decided by the "Readjuster " court, it was promptly de- 
cided against Judge Burks, the president of the court, Judge Lewis, 
a Republican in politics, only dissenting. See Burks v. Hinton, 
77 Va. 1. 

After his removal from the bench, Judge Burks returned to the 
bar, and at once secured a large and lucrative practice, principally in 
the Court of Appeals. It is safe to say that no lawyer at the bar of 
that court commanded its respect and confidence more fully, or wielded 
a greater influence both by his arguments and bearing than he. 

On his return to the bar, he located for a time in Lynchburg, but 
eventually returned to his old home at Bedford City, among those who 
had known him longest and perhaps loved him best, and here at the 
foot of the beautiful Peaks of Otter, which he could never mention 
without both enthusiasm and affection, he looked up ' ' through Nature 
to Nature's God," and drank in those sweet inspirations of mind and 
soul which were well suited to his declining years, and which made 
this, the ripest and best period of his life, a benediction to the people 
of his State, and especially to his brethren of the bar. During a por- 
tion of this time he was in copartnership with his sons, Martin P. 
Burks (now the reporter of the Court of Appeals) and P. Buford 
Burks. Whilst at the bar he was consulted about, or employed in, 
many of the most important cases in the Court of Appeals and some in 
the Federal Courts. Among those argued by him most elaborately 
and with the greatest ability, we can only mention Thomas' Admr. 
v. Lewis, 89 Va. 1; Meem v. Dulaney, 88 Va. 674, and the 
"Churchman" case, 80 Va. 718. In the first named of these cases 
two editions of his brief, of seventy-five copies each, were printed, and 
so eagerly was it sought after by the bar, that he only retained one 
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copy for himself. The discussion involved the somewhat novel — in 
Virginia at least — doctrine of gifts mortis causa, and the brief exhibited 
a degree of learning, industry, and ability rarely surpassed. 

On the 18th of March, 1884, the legislature passed an Act for the 
codification of the statute law of the State, and to carry out this ob- 
ject, Judge Burks, Judge Waller R. Staples, his former associate on 
the Court of Appeals, and Major John W. Riely, who has since been 
made a member of that court, were chosen as codifiers. It is safe 
to say that no better selections could have been made. After three 
and a half years of arduous labor, the Code of 1887 was the result. 

By reason of the division of the State, and of the mongrel, novel, 
and often crude legislation incident to the war and its results, and of 
the fact that there had been no real codification since 1849, the task 
committed to these gentlemen was one of unusual difficulty, especially 
in view of the limitations imposed by the Act directing the nature and 
scope of their work. The task as performed has given much greater 
satisfaction than might have been expected. Judge Burks was proud 
of the part he bore in this work, and of the result accomplished, con- 
sidering the magnitude of the undertaking and the difficulties attend- 
ing its performance. He greatly deplored the frequent, and ofttimes 
ill-considered and unwise changes made by the legislature since the 
Code was adopted, and gives expression to this feeling in a note to 
Lacy v. Palmer, 2 Va. Law Reg. 96, where he says: 

"Our legislation seems to be getting looser and looser — each succeeding legis- 
lative session furnishing much nutritious food f<5r hungry lawyers, and not a little 
poison for the people. As for the Code, a work of three years and more of careful 
labor, it is pretty well * done for.' During the few sessions of the legislature since 
its enactment, there have been something like five hundred acts, repealing some 
sections and amending others. How long will it be before another revision is 
required? Good Heavens! Will nobody put on the brakes? This is an object 
lesson to all who advocate a codification of the common law," etc. 

As an evidence of friendship and kindness, which cannot be for- 
gotten by the writer, he procured a new copy of the Code, annotated it 
for him just as he had done his own and sent it on the 1st of January, 
1893, "asa New- Year's gift — a kind of souvenir when I am gone," 
remarking in the letter accompanying that valuable and appre- 
ciated gift, ' ' It is not impossible that it may be the last painstaking 
work of the same magnitude I shall ever undertake. ' ' An idea of the 
thoroughness of this work may be gathered from the fact, that in the 
note to the statute on the Separate Estate of Married Women, he has 
noted every case ever decided by our Court of Appeals on this subject. 
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With the close of the year 1894, Judge Burks retired from the 
practice of his profession, being very infirm in health, and in his 74th 
year. But even then he would not spare the poor remnant of his 
life which remained from his brethren of the bar, and we know how 
' ' wisely and well ' ' it was spent almost to the last. Beginning with 
the May number, 1895, with Prof. Charles A. Graves, of Washington 
and Lee University, and Prof. Wm. M. Lile, of the University of 
Virginia, as his assistants, he commenced the publication of the Vir- 
ginia Law Register. In a letter to the writer he says: "The 
object of establishing the Register is not to make money. If we 
save ourselves from actual loss, we shall be satisfied. Our sole object 
is to advance the jurisprudence of the State." How well that object 
has been attained by him and his associates, every reader of that pub- 
lication will cheerfully attest. 

We can only call attention to a few of the contributions from the 
pen of Judge Burks, all of which are in excellent taste and style, and 
all well calculated to ' ' advance the jurisprudence of the State." See 
note to Brown v. Epes, 1 Va. Law Reg. 26; note to Farish v. Way- 
man, Id. 219; note to Pillow v. Southwest Va. Imp. Company, Id. 671; 
note to Fayette Land Company v. L. & N. R. Co., 2 Id. 369. 

These are only a few, selected without special care, of the many 
contributions by Judge Burks to this, in our opinion, the most valua- 
ble law periodical ever published in Virginia. In his hand the pen 
was like a rapier in the hand of an expert swordsman; it cut its way 
through, but never left a scar or needlessly inflicted a wound. Judge 
Burks looked on life as so "real" and "earnest," one would hardly 
suppose that in his serious make-up there was ever a ripple of humor; 
and yet there were "bursts" now and then which would have done 
credit to Cervantes or Swift. 

Casual acquaintances observing the frail figure and the student's 
cast of countenance, would have said that he had lived the life of a 
book -worm, and knew nothing of out-door pleasures. But while 
always a diligent student, he w T as as a boy fond of all boyish sports, 
and in his maturer years would frequently indulge in marble-playing 
with his children, and, like Chief Justice Marshall, was devoted to 
playing quoits. He was an excellent shot on the wing, and delighted 
in that sport as long as he was physically able to indulge in it. But 
of all sport, he delighted most in a fox-chase. In later life, when 
unable to follow the chase on horse-back, so sweet to him was the 
music of the pack in full cry, that he would drive out in a vehicle 
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and endeavor to keep in hearing distance of hounds and horn. The 
members of the fox club of the town, in recognition of former com- 
radeship of the chase, would sometimes liberate a captured fox near 
his residence, so that he might enjoy the sport from his easy chair. 

Judge Burks was greatly interested in the election and inauguration 
of the present Court of Appeals, which went into office on the first day 
of January, 1895, and was particularly anxious to be present at the 
first session of the court at Richmond. He says in a letter dated 
November 4, 1894: 

"I have it in my mind, if winter weather and the condition of my health will 
permit, to be present at the meeting of our new judges of the Court of Appeals in 
January. I hope there will be a large gathering of the Virginia bar to greet the 
judges on their accession to office. Such presence and greeting would be most 
agreeable and could not but be beneficial to all concerned." 

He did not always concur in the decisions of this court, but his 
criticisms as administered, through the medium of the Register, were 
in such good taste and excellent spirit, that they could not fail to be 
appreciated by the judges, while at the same time they were both en- 
tertaining and instructive to the profession. 

Judge Burks took the deepest interest in the formation and growth 
of the Virginia State Bar Association. He thought he saw in it, not 
only a means by which the bar might be elevated, and its influence 
wielded for the good of the State, but also one by which some of the 
evils which have, unfortunately, crept into the practice of the law, might 
be eradicated. He was proud of the honor of having been once chosen 
its president, and the address delivered by him in that office is appre- 
ciated as one of the most valuable of the .contributions which have 
emanated from its members. 

But we must hasten to conclude this paper, already too long, we 
fear, for an occasion like this. 

Any sketch of the life of Judge Burks would be as incomplete as it 
would be unjust to his memory if it failed to make some allusion to the 
"higher life" which he led here, and the rewards of which, we feel 
sure, he is reaping now. We have said but little of him as a Christian, 
because we feel sure that his humility of soui would have so directed, 
could he have guided our hand. Shortly after his recovery in 1859, 
from the spell of illness already alluded to, he joined St. John's 
Episcopal Church in Liberty, and continued in that communion until 
his death. For several years he taught a Bible class composed 
of the most intelligent men of the town, chiefly of the bar. This class 
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was conducted with such zeal and ability as to be still fresh in the 
recollection of those who attended it. And his frequent quotations 
from, and reference to, the Bible, showed, as well, how earnestly he 
had studied its teachings, as the life he led showed how well he applied 
them. The writer knows in " Whom he trusted;" and he knows with 
what ' ' simple faith ' ' he put his hand in that of Him who can alone 
sustain when the ' ' shadows gather around us. ' ' 

For three or four years prior to his death, his letters show not only 
that he was deeply sensible of the nearness of his end, but with what 
' ' calm confidence ' ' he was trusting in Him who would keep that 
he had ' ' committed unto him against that day. " In a letter to the 
writer, not very long before his death, he concludes by saying: 

"I hope I shall see you before long. . . . This prospect, however, is by 
no means assured. At the farthest the end is near, and I realize it. With this in 
view, Cardinal Newman's hymn,with its appropriate music, often comes home to me: 
"Lead kindly light, amid the encircling gloom 

' ' Lead thou me on, 
" The night is dark, and I am far from home, 
"Lead thou me on." 

Let us also look to that Light, and like him, when our summons 
comes, be " sustained and soothed " by the same " unfaltering trust." 

We dare not penetrate the sacred precincts of his home, but we 
know from the devotion shown him by the children who have been 
spared to bless his declining years, that there too ' ' he was simply all 
that could be desired or expected. ' ' 
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Gentlemen of the Virginia State Bar Association : 

Before I enter on the discussion «of my theme, permit me to express 
my keen gratification at finding myself in this congenial company. I 
am a lawyer and a Virginian. I feel here the sort of exhilaration 
that must always come to a man who returns from a distance to breathe 
his native air again and mix once more with those to whom he feels 
bound by a sort of intellectual consanguinity. I am proud of Vir- 
ginia' s traditions, as you are. I feel, as you do, that she gave the 

* An address delivered by Prof. Woodrow Wilsoo, of Princeton University, before 
the Virginia State Bar Association, held at the Hot Springs of Virginia, August 3, 4 
and 5, 1897, 



